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REPUBLIC OF THE PHILIPPINES
SANDIGANBAYAN

QUEZON CITY

THIRD DIVISION

PEOPLE OF
PHILIPPINES,

THE CRIM CASE NO. SB-18-
CRM-0334-0335

Plaintiff,

- versus-

For: Violation of Section 3(e)
of R.A. No. 3019 and
Malversation of Public Funds

YUSOP HUSSIN JIKIRI,
ET AL.

Accused.

Present:
CABOTAJE-TANG, P.J.,
Chairperson,
FERNANDEZ, B. J. and
FERNANDEZ, SJ., J. 1

Promulgated on:

N~~~A
]l-------------------------------------------------------------------------~-------7f::~~

RESOLUTION

CABOTAJE-TANG, P.J.:

For resolution is accused-movant Yusop Hussin Jikiri's
"MOTION FOR RECONSIDERATION''2 dated September 12,2018.

In his aforesaid motion, accused-movant Jikiri seeks a
reconsideration of the Court's Resolution promulgated on August
31, 2018,3 which denied his "Verified Motion to Dismiss on Grounds
of Inordinate Delau.?" The accused-movant claims that he "prayed
for the dismissal of the cases not only because it took the Officeof
the Ombudsman (OMB)more than five (5) years and three (3)-:>

~

As per Administrative Order No. 262-2018 dated April 30, 2018
pp. 469-474, Vol. I, Record
pp. 436-444, Vol. I, Record
pp. 356-364, vet, I, Record
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months to conclude its preliminary investigation and file the
Informations against him;"S that it was "not a one-dimensional,
mechanical computation of years and months" on which he
anchored his prior motion, as he alleged therein that jurisprudence
is consistent that the dismissal of a case on grounds of inordinate
delay or violation of the right to the speedy disposition of cases
would "depend on the circurnstances'tv that he moved for the
dismissal of the present cases because he "suffered difficulties and
prejudice by reason of the more than [five](5) years conduct of the
preliminary investigation." Citing the cases of Cosculluela v.
Sandiganbayan7 and Almeda v. Ombudsman (Mindanao), 8 he
further claims that he did not sleep on his right and that he invoked
the same at the first reasonable opportunity when the cases were
filed in Court.

He again draws the Court's attention to the following: (1) the
questioned fertilizer procurement took place in 2004 - fourteen [14]
years ago; (2) as early as twelve [12] years ago, the OMB already
created Task Force Abono - Field Investigation Office to investigate
the fertilizer seam; and (3) the COAalready issued its Special Audit
Report on the fertilizer fund in March 2006, which allegedly already
established the evidence to prosecute. According to him, these facts
"show that the delay ... is not only the more than 5 years it took to
conclude the formal preliminary investigation. "9 Lastly, the
accused-movant reiterates his claim of prejudice and argues that
"the prejudice in the Coscolluela sense that Jikiri suffered is not
conjectural, but concrete in that the documents he needs for his
defense" can no longer be found "as acknowledged by the COA
itself."IO

The prosecution filed a Comment/Opposition)! dated October
3, 2018. It submits that the arguments presented by the accused-
movant are a mere rehash of what were raised in his Motion to
Dismiss which were already thoroughly threshed out and addressed
by the Court in the assailed Resolution.s? It argues that: (1) there is
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pp. 1-2, Motion for Reconsideration; pp. 469-470, Vol. I, Record
p. 2, Motion for Reconsideration; p. 470, Vol. I, Record
701 SCRA 188 (2013)
798 SCRA 131 (2016)
p. 3, Motion for Reconsideration; p. 471, Vol. I, Record
p. 4, Motion for Reconsideration; p. 472, Vol. I, Record
pp. 484-490, Vol. I, Record
pp 1-2, Comment! Opposition; pp. 484-485, Vol. I, Record
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no violation of accused-movant's right to speedy disposition of cases
as he failed to show that the delay was vexatious, capricious, and
oppressive; (2)prejudice is not present; (3)the mere assertion of the
right to speedy disposition of cases is not sufficient to dismiss the
case on the ground of inordinate delay; (4) the present motion fails
to cite errors of law or fact in the assailed Resolution.i»

THE COURT'S RULING

The Court finds the subject motion for reconsideration bereft of
merit.

First. It is plain that the accused-movant's arguments are a
mere rehash of the same arguments he advanced in his Verified
Motion to Dismiss on Grounds of Inordinate Delay. The same have
already been exhaustively passed upon by the Court in its assailed
Resolution.

Notably, the accused-movant claims that his motion to
dismiss was not a mere mechanical computation of years and
months. However, he miserably failed to point to concrete
circumstances alleged in the said motion, or even cite any such
circumstances in the present motion, that would justify the
application of his cited cases. The Court must stress that the mere
quotation of the High Court's rulings by the accused-movant absent
any substantiation as to how the said ruling applies to his case,
does not mechanically lead to a finding of inordinate delay. As was
stressed in the assailed Resolution, "the determination of the factors
constituting inordinate delay are weighed according to the different
facts and circumstances of each case."!" No such facts or
circumstances have been advanced by the accused-movant save for
the bare periods that elapsed between the pertinent events= of the
present case.

Second. The accused's claim that he did not sleep on his
rights or that the same should not be taken against him pursuant
to the rulings in Coscolluela and Almeda must fail in light of the/7
13 pp. 2-7, Comment/ Opposition; pp. 485-488, Vol. I, Record.

14 p. 9, Resolution promulgated on August 31,2018; p. 444, Vol. I, Record JfJ
15 The creation of Task Force ABONO;the filing of the complaint; the finding of

probable cause; and the filing of the Informations.
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High Court's pronouncement in the recent case of Cagang v.
Sandiganbayan (Fifth Division) 16, to wit:

The defense must also prove that it exerted meaningful
efforts to protect accused's constitutional rights. In Alvizo v.
Sandiganbayan, the failure of the accused to timely invoke
the right to speedy disposition of cases may work to his or her
disadvantage, since this could indicate his or her
acquiescence to the delay:

Petitioner was definitely not unaware of the
projected criminal prosecution posed against him by
the indication of this Court as a complementary
sanction in its resolution of his administrative case. He
appears, however, to have been insensitive to the
implications and contingencies thereof by not taking
any step whatsoever to accelerate the disposition of
the matter, which inaction conduces to the perception
that the supervening delay seems to have been without
his objection hence impliedlywith his acquiescence.

In Dela Peiia v. Sandiganbayan, this Court equated this
acquiescence as one that could amount to laches, which
results in the waiver of their rights:

16

[I]t is worthy to note that it was only on 21
December 1999, after the case was set for
arraignment, that petitioners raised the issue of
the delay in the conduct of the preliminary
investigation. As stated by them in their Motion to
Quash/Dismiss, "[o]ther than the counter-affidavits,
[they] did nothing." Also, in their petition, they averred:
"Aside from the motion for extension of time to file
counter-affidavits, petitioners in the present case did
not file nor send any letter-queries addressed to the
Office of the Ombudsman for Mindanao which
conducted the preliminary investigation." They slept
on their right - a situation amounting to laches. The
matter could have taken a different dimension if
during all those four years, they showed signs of
asserting their right to a speedy disposition of their
cases or at least made some overt acts, like filing a
motion for early resolution, to show that they were not
.waiving that right. Their silence may, therefore be
interpreted as a waiver of such right. As aptly sta/'7 //

Cagangv. Sandiganbayan,FifthDivision,QuezonCity,G.R.Nos.206438,~
206458& 210141-42,July 31,2018 r \}

/'
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in Alvizo, the petitioner therein was "insensitive to the
implications and contingencies" of the projected
criminal prosecution posed against him "by not taking
any step whatsoever to accelerate the disposition of
the matter, which inaction conduces to the perception
that the supervening delay seems to have been without
his objection, [and] hence impliedly with his
acquiescence. "

As can be gleaned therefrom, the High Court has adopted the
position that the inaction of an accused may be used to weigh
against him/her in applying the balancing test, or if severe enough,
indicative of a waiver of their right to a speedy disposition of cases.
Notably, the Supreme Court drew a distinction that this concept of
acquiescence or waiver is premised on the presumption that the
accused was fully aware that the preliminary investigation has not
yet been terminated despite a considerable length of time.!? It
would not apply in cases where the accused was unaware that the
preliminary investigation was still ongoing. It was in this sense that
the Supreme Court made its pronouncements in Coscolluela,
which the accused-movant invokes.

In the present case, the accused never claimed that he was
unaware of the fact-finding or preliminary investigation. On the
contrary, the allegations in his motions show his full knowledge of
the (1)the creation of Task Force Abono-FIO;(2)the issuance of the
Commission on Audit (COA)Special Audit Report; (3) the filing of
the complaint by the TFA-FIO;(4)the Resolution of the OMBfinding
probable cause; and, (5) the filing of the Information. Despite this,
there was no invocation whatsoever of his right to a speedy
disposition of cases, up until the time he requested to defer his
arraignment on June 29, 2018. Truly, there is justification to
consider the same against him in applying the balancing test to
determine inordinate delay.

As succintly held by Justice Presibitero J. Velasco, Jr. in
Magante v. Sandiganbayan18 and reiterated eight days (8) later in
his concurring opinion in Cagang: "it is the duty of the respondent
to bring to the attention of the investigating officer the

~

A
~

17 Cagang v. Sandiganbayan, Fifth Division, Quezon City, G.R. Nos. 206438,
206458 & 210141-42, July 31,2018
Magante v. Sandiganbayan (Third Division), G.R. Nos. 230950-51, July 23,
2018

18
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perceived inordinate delay in the proceedings of the formal
preliminary investigation. Failure to do so may be considered a
waiver of his/her right to speedy disposition of cases. If respondent
fails to assert said right, then it may be presumed that he/ she is
allowing the delay only to later claim it as a ruse for dismissal."

Third. The accused's repeated attempts to reckon the period
for the determination of inordinate delay from the fact-finding
investigation or the creation of Task Force Abono - FIO must also
fail. As held by the Supreme Court in Cagang:

Considering that fact-finding investigations are not yet
adversarial proceedings against the accused, the period of
investigation will not be counted in the determination of
whether the right to speedy disposition of cases was violated.
Thus, this Court now holds that for the purpose of
determining whether inordinate delay exists, a case is
deemed to have commenced from the filing of the formal
complaint and the subsequent conduct of the preliminary
investigation. In People v. Sandiganbayan, Fifth Division, the
ruling that fact-finding investigations are included in the
period for determination of inordinate delay is
abandoned. 19

Fourth. The accused-movant's claim of prejudice due to the
unavailability of documents. for his defense is unconvincing. Even
taking into consideration the certification of the COA that several
documents related to the present transaction have been lost or can
no longer be found, it must be stressed that the Rules of Court lay
down adequate remedies to prove the existence and contents of
documents, the originals of which have been lost. Thus, Section 5,
Rule 130 thereof provides:

Sec. 5. When original document is unavailable. - When
the original document has been lost or destroyed, or cannot
be produced in court, the offeror, upon proof of its execution
or existence and the cause of its unavailability without bad
faith on his part, may prove its contents by a copy, or by a
recital of its contents in some authentic document, or by the
testimony ofwitnesses in the order stateYl ~

19 Emphasis supplied; Cagang v. Sandiganbayan, Fifth Division, Quezon City,
G.R. Nos. 206438, 206458 & 210141-42, [July 31,2018])
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Indeed, the unavailability of documents does not automatically
equate to their non -existence. The accused is not deprived of the
means to prove the existence and contents of documents in his
favor during trial.

WHEREFORE, the Court DENIES accused-movant Yusop
Hussin Jikiri's Motion for Reconsideration for lack of merit.

SO ORDERED.

Quezon City, Metro Manila

WE CONCUR:

o R. FERNANDEZ
ciate Justice


